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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, DHUBRI

GR Case No. 3136/2013

U/S. 406/294/506(2nd Part) I.P.C

STATE

VS

          Raju Sha

PRESENT: PRASENJIT DAS,

JUDICIAL MAGISTRATE FIRST CLASS,

         DHUBRI

A P P E A R A N C E S: 

Asstt. P. P. FOR THE STATE: A. Kr. Paul

ADV. FOR THE DEFENCE: A. Roy

DATE OF EVIDENCE: 31.05.2018, 25.06.2018, 06.09.2018, 08.02.2019.

STATEMENT OF DEFENCE: 05.07.2019.

DATE OF ARGUMENT: 05.07.2019.

DATE OF JUDGMENT: 10.07.2019.

                J U D G M E N T

1. The brief facts of the prosecution case as revealed from the ejahar is

that the informant who is the Proprietor of Neelkunj Automobile, 2 No.

Police  Point,  Ward  No.9,  Zakir  Hussain,  Bidyapara,  Dhubri  gave

Rs.33,000/- out of Rs.63,000/- on 30.10.2011 to the accused Raju Sha

and Dilip Sha for show-room material supply, fittings, channel gate and

glassware but those accused persons did not do the said work and also

did not return the advance money taken and on 24.03.2013 at about

05.00 p.m. the informant was threatened of dire consequences by the

accused  persons,  when  money  was  demanded  from  them,  with  a

warning that his house will be set on fire, his show-room and family

members will be harmed by using explosive substances. As such the

present F.I.R was lodged at Dhubri P.S. and it was registered as Dhubri

P.S. Case No. 238/2013 u/s. 294/420/506/34 I.P.C. against the accused

persons namely Raju Sha and Dilip Sha.
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2. The  police  took  up  the  investigation  and  on  completion  of

investigation,  submitted  charge-sheet  u/s.  294/420/506/34  I.P.C.

against accused persons namely Raju Sha and Dilip Sha.

3. On appearance of the accused Raju Sha before this court, vide order

dated  30.10.2015 bail  was  granted  to  him  and  vide  order  dated

11.01.2018 copy was furnished and charges u/s. 406/294/506 (Second

Part) I.P.C are framed, read over and explained to the accused to which

he pleaded not guilty and claimed to be tried.

4. Case record reveals that the case was filed against accused Dilip Sha

vide order dated 09.11.2017.

5. During  the  trial,  the  prosecution  side  examined  four  witnesses

including  the  informant.  Prosecution  thereafter  closed  its  evidence.

Statement of  defence of  the accused was recorded u/s.  313 Cr.P.C.

Defence adduced no evidence.

6. Heard learned counsels for the prosecution and defence.

7. FOLLOWING POINTS WERE SET UP FOR DETERMINATION:-

(a) Whether  the  accused  on  30.10.2011  were  given  payment  of

Rs.33,000/- by Pijush Kanti Mandal, the complainant for his show-

room namely Neelkunj Automobile at Bidyapara, Ward No.9, 2 No.

Police Point, Dhubri work of material supply, fittings and channel

gate and glassware and converted the same to his own use and

committed criminal breach of trust in respect of the said entrusted

property  and  thereby  committed  an  offence  punishable  under

section 406 I.P.C?

(b) Whether the accused on the same date, time and place when the

complainant approached him for refund of Rs.33,000/- then he used

filthy  language  and  caused  annoyance  to  the  complainant  and

thereby committed an offence punishable under section 294 I.P.C?

(c) Whether the accused on the same date, time and place when the

complainant  approached  him  for  refund  of  Rs.33,000/-,  then  he

threatened the complainant  with  dire  consequences like explode

bomb or set fire at his house and show-room and cause harm to the

complainant and his family members and thereby committed an

offence punishable under section 506 (Second Part) I.P.C?

8. DISCUSSION     ON  THE  POINT  FOR  DETERMINATION  AND

DECISION ARRIVED THEREON WITH REASONS:-
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9. PW-1,  Ajit  Mandal deposed that he is the nephew of  informant and

stated  that  informant  gave  Rs.33,000/-  in  advance  to  the  accused

persons  for  glass  work  for  an  automobile  shop  but  the  accused

persons did not do any work and threatened the informant with dire

consequences by using bomb.

        In his cross-examination it is revealed that accused persons are

labourers, they have no shop and there was no written agreement on

money taken by the accused from the informant.  He further stated

that at the time of transaction of the money with the accused, he and

informant were present and the same was done at G.T.B. Road.

10. PW-2, Pijush Kanti Mandal is the informant who deposed that he filed

the  ejahar,  Ext.-1.  According  to  him,  he  made a  contract  with  the

accused Raju Sha and Dilip Sha who are carpenters and gave them

Rs.33,000/- out of Rs.63,000/- but the accused persons did not do any

contractual work and they threatened him by saying that they would

set his house on fire and assaulted him.

     In his cross-examination it is revealed that he is not the proprietor

of Neelkunj Automobile at the time of alleged time of occurrence and

one Hemanga Choudhury was the proprietor of Nikunja Automobile. He

further stated that he has not submitted any authorization letter given

by Hemanga Choudhury for renovation work. He also stated that he

has no written contract with the accused persons.

11. PW-3, Surajit Biswas stated that he know nothing about any monetary

transaction between informant and accused regarding decoration of

show-room although earlier he was an employee of the show room.

12. PW-4, Dewan Abdus Salam, the Investigating Officer submitted Ext.-2,

charge-sheet in this case.

13. In the statement of defence, the accused Raju Sha stated that the case

is a false one and he is innocent. He also stated that he cannot say

why the case was filed and accused Dilip Sha is his own brother and he

does not know where he is at present.

14. Evidence  on  record  reveals  that  informant  is  not  the  proprietor  of

Nikunja Automobile which was claimed by him in his ejahar,  Ext.-1.

Further, it is revealed that one Hemanga Choudhury was the proprietor

of Nikunja Automobile at the time of occurrence and if advance money

is taken by the accused persons, then the F.I.R. should have come from
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Hemanga Choudhury. Why the F.I.R has come from Pijush Kanti Mandal

is not on record. In his evidence in chief PW-2 only states about some

contractual  work  with  the  accused  which  is  not  elaborated  when

compared to F.I.R. It has also come on record that from the evidence of

PW-1 that the accused persons are simple labourers and have no shop

of  their  own.  Further,  on  what  foundation  PW-4,  the  Investigating

Officer filed charge-sheet against accused has also not become clear.

There is  simple  blatant  allegation  against  the accused without  any

cogent evidence. The ingredients of offence is not made out against

the accused. Therefore, finding no incriminating materials against the

accused, the accused Raju Sha is acquitted of  the charges levelled

against him and he is set at liberty forthwith. Point for determination

goes  against  the  prosecution.  The  bail  bonds  of  the  accused  shall

remain in force for a period of 6 months in view of section 437-A Cr.P.C.

O R D E R

The prosecution has no cogent materials against the accused as there

is  no incriminating  materials  against  the  accused.  Accordingly,  the

accused  Raju  Sha  is  acquitted  of  the  charges  u/s.  406/294/506

(Second Part) I.P.C. against him and set at liberty forthwith.

The bail bonds against the accused shall remain in force for a period

of 6 months in view of section 437-A Cr.P.C.

Judgment is pronounced in open Court.  The case is disposed of on

contest.

Given under my hand and seal of this Court on this the 10th day of July,

2019.

                                                                         Prasenjit Das, AJS
                                                                 Judicial Magistrate First Class         

         Dhubri
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A P P E N D I X

1. Prosecution Witnesses: 

 PW-1: Ajit Mandal

 PW-2: Pijush Kanti Mandal

 PW-3: Surajit Biswas

 PW-4: Dewan Abdus Salam (I.O)

2. Defence Witnesses: None.

3. Court Witness:

 CW-1: Amarendra Talukdar (E.O)

4. Prosecution Exhibits:

 Ext.-1: F.I.R.

 Ext.-1(1): Signature of Informant.

 Ext.-2: Charge-sheet

 Ext.-2(1): Signature of I.O.

5. Defence Exhibits: Nil.

6. Court Exhibits:

 Ext.-1: Report of attachment.

 Ext.-1(i): Signature of E.O.

 Ext.-2: Report.

 Ext.-2(i): Signature of E.O.

                  Prasenjit Das
                                                    Judicial Magistrate First Class,    
                                                                          Dhubri
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